DRAFT – SUMMARY OF PUBLIC/AGENCY COMMENTS

CUSTOMARY TRADE

June 06, 2002


DRAFT
SUMMARY OF REGIONAL COUNCILCOMMENTS

Region 1 - Southeast Alaska Regional Advisory Council
(11) Transactions Between Rural Residents - The exchange for cash between rural residents in customary trade of subsistence-harvested fish, their parts, or their eggs, legally taken under the regulations in this part, unprocessed or processed using customary and traditional methods, is permitted.

(12) Transactions Between a Rural Resident and Others - The exchange for cash between rural residents and individuals other than rural residents in customary trade for of subsistence-harvested fish, their parts, or their eggs, legally taken under the regulations in this part from a rural resident to commercial entities other than fisheries businesses or from a rural resident to individuals is permitted. as long as the customary trade does not constitute a significant commercial enterprise.  Subsistence harvested fish may not enter commerce at any point.

For Southeast Fishery Management Area - The customary trade of eulachon to others is permitted as long as all sales are to individuals and the fish do not enter commerce at any point.

(13) No purchase By Fisheries Businesses - If you are required to be licensed as a fisheries business under Alaska Statute, AS 43.75.011, you may not purchase or receive for commercial purposes or barter or solicit to barter for, subsistence-taken fish, their parts, or their eggs. 

Region 2 - Southcentral Regional Advisory Council
Recommended adopting Sections 11 and 13.

In Section 12,



(12) Transactions Between a Rural Resident and Others – Customary trade for fish, their parts or their eggs, legally taken under the regulations in this part from a rural resident to commercial entities other than fisheries businesses or from a rural resident to individuals other than rural residents is permitted, as long as the customary trade does not constitute a significant commercial enterprise.   it is used for personal or family consumption of the individual who purchases the fish.  The recordkeeping form will be included on the back of the subsistence harvest permit.


Also add the following regional requirements respective to section 12:


§___.27(i)(10) Cook Inlet Area


(xx) The total cash value per household member of salmon taken in the Cook Inlet Area exchanged in customary trade or barter to others may not exceed $1,000.00 annually.  At least 50% of all fish taken under subsistence regulations must be kept for the family’s personal use.



§___.27(i)(11) Prince William Sound Area


(xx) The total cash value per household member of salmon taken in the Prince William Sound Area exchanged in customary trade or barter to others may not exceed $1,000.00 annually. At least 50% of all fish taken under subsistence regulations must be kept for the family’s personal use.

Region 3 - Kodiak/Aleutians Regional Advisory Council
(11) Transactions Between Rural Residents - The exchange for cash between rural residents in customary trade of subsistence-harvested fish, their parts, or their eggs, legally taken under the regulations in this part, unprocessed or processed using customary and traditional methods, is permitted.



(xx) The total cash value per household member of salmon taken in the Kodiak or Aleutians Area exchanged in customary trade or barter between rural residents may not exceed $500.00 annually. 
(12) Transactions Between a Rural Resident and Others - Customary trade for fish, their parts, or their eggs, legally taken under the regulations in this part from a rural resident to commercial entities other than fisheries businesses or from a rural resident to individuals other than rural residents is permitted, as long as the customary trade does not constitute a significant commercial enterprise.  



(xx) The total cash value per household member of salmon taken in the Kodiak or Aleutians Area exchanged in customary trade or barter to others may not exceed $500.00 annually. At least 50% of all fish taken under subsistence regulations must be kept for the family’s personal use.

Recommended adopting Section 13.

Region 4 - Bristol Bay Regional Advisory Council
In Section 11, add the modified regional language



(xx) The total cash value per household member of salmon taken in the Bristol Bay Area exchanged in customary trade or barter to rural residents may not exceed $1,000.00  $500.00 annually.

In Section 12, add the modified regional language



(xxi)  The total cash value per household member of salmon taken in the Bristol Bay Area exchanged in customary trade or barter to others may not exceed $400.00 annually.

Without a tracking system (permits), the Bristol Bay Subsistence Regional Advisory Council does not support their actions on (11) and (12).  

The BBSRAC voted unanimously to adopt (13) as written.
Region 5 - Yukon/Kuskokwim Delta Regional Advisory Council
Recommended extend comment period and deferral of any decision until April 2003 pending further village studies.

Region 6 - Western Interior Regional Advisory Council
(11)Transactions Between Rural Residents – The exchange between rural residents in customary trade of subsistence-harvested fish, their parts (except eggs), or their eggs, legally taken under the regulations in this part, unprocessed or processed using customary and traditional methods, is permitted. (The egg exception does not apply to whole fish.)  

For the Yukon and Kuskokwim Areas Only:

(12) Transactions Between a Rural Resident and Others – Customary trade for fish, their parts (except eggs), or their eggs, legally taken under the regulations in this part from a rural resident to commercial entities other than fisheries businesses or from a rural resident to individuals other than rural residents is permitted, as long as the customary trade does not constitute a significant commercial enterprise.  it is used for personal or family consumption of the individual who purchases the fish and cannot be resold.

At least 50% of all fish taken under Federal subsistence regulations must be used for personal and family consumption.  If in-season subsistence restrictions have been imposed on a salmon species or escapement goal thresholds have not been met on the majority of the Yukon and Kuskokwim River drainages, sale to others shall be eliminated for that species.

If a rural resident engages in customary trade of subsistence harvested fish they shall maintain a subsistence harvest record to track the harvest level as a record keeping system.  Anyone selling subsistence harvested salmon must have their harvest record in their possession when engaged in sales with others.

  If a person sells more than a total of 100 pounds of processed salmon, it would constitute a significant commercial enterprise, which should be looked at more closely.

Adopt Section 13 as written.

Region 7 - Seward Peninsula Regional Advisory Council
Recommended adopting Sections 11 and 13.  Recommended adopting Section 12 with the regional limitations (Option 4).

For Section 12 include:



(xx) The total cash value per household member of salmon taken in the Norton Sound-Port Clarence Area exchanged in customary trade or barter to others is not limited. 

Region 8 - Northwest Arctic Regional Advisory Council
Recommended adopting Sections 11 and 13.  Recommended adopting Section 12 with the regional limitations (Option 4).

For Section 12 include:



(xx) The total cash value per household member of salmon taken in the Kotzebue Area exchanged in customary trade or barter to others is not limited. 

Region 9 - Eastern Interior Regional Advisory Council
(c)  (11)Transactions Between Rural Residents – The exchange between rural residents in customary trade of subsistence-harvested fish, their parts except eggs, or their eggs, legally taken under the regulations in this part, unprocessed or processed using customary and traditional methods, is permitted. (The egg exception does not apply to whole fish)  

(12) Transactions Between a Rural Resident and Others – Customary trade for fish, their parts except eggs, or their eggs, legally taken under the regulations in this part from a rural resident to commercial entities other than fisheries businesses or from a rural resident to individuals other than rural residents is permitted, as long as the customary trade does not constitute a significant commercial enterprise.   it is used for personal or family consumption of the individual who purchases the fish.


No consensus on dollar value…and does not exceed $200 per person per year in sales.  If a higher dollar value is allowed under (12) then a permitting system similar to a catcher-seller permit in the State system should be in place. Virgil thought there might be a possibility that the level of customary trade allowed may exceed the value from some commercial fisheries. This is not the intent of allowing for Customary Trade.  It may be better to use a number of fish for the allowed level of customary trade rather than a dollar value.  The Council also discussed the idea that harvest for customary trade should not be the primary goal of subsistence harvest.  Fish exchanged in customary trade should be an incidental part of the total harvest of a household.  There was discussion of thresholds (<50%, <25%) to identify the incidental level.


The Council also discussed this:




When the pre-season forecast indicates that a run will not provide for escapement and full subsistence harvest, even with restrictions on non-subsistence uses, then customary trade on that run will be prohibited  (as with the Yukon River chum runs for 2002). (This can be modified based on in-season run assessment.)  



However, some problems were identified with this language.  The Council discussed at length the idea that at certain particularly low levels of run strength, customary trade should be prohibited and all subsistence harvest reserved for family consumption.  It was recognized that the terminology for this is not easily identified – (stock of concern, yield concern, etc).  It was also recognized that assessment of run strength (pre-season, early season, mid-season) posed a technical problem for applying this idea



Sue wanted to make sure that the pre amble of the Federal regulations ensures that if the level of subsistence harvest increases dramatically then some actions would be taken to then restrict customary trade so it does not expand subsistence harvest into a type of commercial fishery.



The Council also discussed the idea that the prohibition on purchase by fisheries businesses should apply to those outside of Alaska, as well. In para 12, the Council deleted reference to non-fisheries businesses, in order to eliminate all customary trade to businesses.  The Council also discussed the idea that the prohibition should equally limit sale to a business, as well as purchase by a business.

(13) No Purchase By Fisheries Businesses – If you are required to be licensed as a fisheries business under Alaska Statute, AS 43.75.011, you may not purchase or receive for commercial purposes or barter or solicit to barter for, subsistence-taken fish, their parts, or their eggs.  Any person with an Alaskan State business license who runs commercial dog teams is not allowed to buy and feed subsistence caught fish to dogs.  Also applies to non-Alaska businesses.  
Definitions:  Commercial Dog Team:  A business that leases, rents, races, or otherwise provides services with their dogs or dog team for money or remuneration (services other than money), excluding amateur events.
Region 10 - North Slope Regional Advisory Council
Recommended adopting Sections 11 and 13.  

Recommended adopting Section 12 as follows:

(12) Transactions Between a Rural Resident and Others - Customary trade for fish, their parts, or their eggs, legally taken under the regulations in this part from a rural resident to commercial entities other than fisheries businesses or from a rural resident to individuals other than rural residents is permitted, as long as the customary trade does not constitute a significant commercial enterprise.  

SUMMARY OF WRITTEN PUBLIC COMMENTS 

Of the 65 written comments received, three support the published proposed rule, and in part.  The other 62 comments generally fall into three categories: 

1) there should be no cash sale of subsistence caught fish; 

2) there should be no regulations made by Federal or State governments that would limit customary trade; and 

3) the final rule should be deferred.  

These categories are not mutually exclusive.  Some commenters who clearly oppose the proposed rule offered modifications that might lessen the effects of the proposed regulations.  Other commenters who oppose the proposed rule urged the Board to defer action.  Many do not state any position on the proposed rule, but recommend deferral of any action to allow for further research on use patterns, to confer with elders, and to consult with Tribal governments.  

The suggested modifications to the Proposed Rule are as follows and may represent more than one commenter.

Paragraph (11):  With few exceptions, those who commented on paragraph (11) believe that there should be no restrictions on trade between rural residents.  The following modifications were recommended:

· Modify to include the words “…exchange for cash between rural residents…”

Other commenters suggested the following restrictions involving customary trade between rural residents:

· No cash transactions should be allowed.

· Modify to require at least 50 percent of subsistence caught fish must be retained for person and family consumption.

Paragraph (12):  Of the proposed regulations, paragraph (12) elicited the most comment.  The comments generally were from a regional perspective, although a few would apply statewide.  The following comments and modifications were offered:

· Customary trade should be restricted to transactions between rural residents only, i.e. there should not be any customary trade authorized under paragraph (12)(the exchange between rural residents and others).

· Customary trade, as proposed under A(12) is unknown in Yup’ik culture and it should not be allowed now.

· There should be no limit set for the Seward Peninsula region.

· Some tribal entities, stated that their trade patterns did not and do not include cash transactions.  Traditional harvest and trade should continue under traditional management without interference from Federal or State governments.

· Modify to read, “The exchange for cash between a rural resident and others in customary trade of subsistence harvested fish, their part, or their eggs, legally taken under the regulations in this part from a rural resident to individuals other than rural residents is permitted.” (i.e. no limits or restrictions should apply).

· Modify to read, “Customary trade for fresh or frozen fish, their parts or their eggs, legally taken under the regulations in this part from a rural resident to individuals other than rural residents is permitted, as long as the customary trade does not constitute a significant commercial enterprise.  Processed fish may not be sold or bartered under this subsection.”

· Modify to read, “Transactions between a Rural Resident and Others – The exchange for cash between rural residents and individuals other than rural residents, or to commercial entities other than fisheries businesses, in trade of subsistence harvested fish, their parts, or their eggs, legally taken under the regulations in this part by a rural resident, is not permitted.”

· If escapement goals will not be met in a given year, customary trade of those fish stocks should be limited or prohibited.

· The monetary limit in northern Alaska should be $3,000 to $5,000 because of the higher cost of living.

· The monetary cap should be a range between $400 and $1,000 to be determined by region.

· Research should be conducted before setting a dollar limit on rural to urban customary trade.

· Eggs should not be sold at all.

· At least 50 percent of subsistence harvest of fish should be used for personal and family consumption.

Paragraph (13):  This section was generally supported by commenters.  The following recommendations were offered:

· Modify to allow those who have Commercial Fishing Entry Commission (CFEC) fishing permits to participate in subsistence trade and barter.

· Modify to exclude sales to those businesses that have filed the yearly “Intent to Operate” form with the State or those that operate retail sales establishments.

· Modify to state, “No purchases by Businesses – businesses and organizations may not purchase, barter for, or solicit to barter for subsistence-taken fish, their parts, or their eggs.”

· Modify to read, “No business or organization may purchase or barter for or solicit to barter for subsistence taken fish, their parts, or their eggs.”  

General Comments:  In addition to these comments and recommendations, written public comments expressed concerns about topics within and surrounding customary trade.

These comments indicate that a significant number of the writers appear to have limited or no understanding of customary trade.  Their comments imply that they believe the final rule will create a new practice and that subsistence hunting and fishing should only feed one’s immediate family.  These comments recommended the most restrictions or complete prohibition of customary trade.  

Comments from those engaged in commercial fisheries and commercial sport fisheries expressed concerns that the proposed regulations will create a new commercial subsistence fishery that will substantially impact their businesses.  They note that Alaska’s fish stocks are already fully allocated and that the opportunity to generate cash from subsistence resources will result in additional harvest and pressure.  They are concerned that the subsistence priority will reallocate fish to the detriment of established commercial and sport fisheries.  They would either prohibit customary trade or would impose strict limits and reporting procedures.  

Other writers recommended that the Federal Subsistence Board initiate a public education process to help develop understanding and dispel current hostilities.

The rural and Native comments centered on the belief that subsistence is a right, not a privilege dictated by any government.  They expressed concern that subsistence, as protected by ANILCA, may be diminished over time by the administrative fiat of bureaucrats.  They are concerned about the inevitable destructive impacts of the proposed regulations on centuries old trade networks and on subsistence as a whole.  

Some commenters were concerned about the inclusion of barter in the proposed regulations.  To include barter in any wording in this proposed rule sends a message that barter also needs to be controlled.

Many writers expressed concern that the proposed rule has no permitting or record-keeping requirement to make the regulation enforceable.  They recommend accountability of harvests and sales to ensure evaluation for impacts to the resource and prevent increased harvests.  Others recommend that the current recording of subsistence harvests done by ADF&G is sufficient.

There is also concern that public health safety standards must be assured by requiring subsistence caught fish sold to the public be approved under the State food handling and processing regulations.

Many comments questioned the schedule the Board has set for addressing this matter and express varying degrees of uneasiness.  Some voiced concern that sufficient time has not been allowed to consider the effects the proposed regulations will have on individual lives, culture, or to develop collaborative management by Federal, State and Tribal government agencies.  Others felt that more time is needed to conduct research to determine use patterns and needs and to consider the far-reaching effects of the proposed regulations.  It was also noted that Congress took ten years to enact subsistence protection regulations after ANCSA, so taking quality time to address customary trade should be acceptable to the Board.  These writers urge the Board to proceed with care and caution and recommend deferring action.  

The primary recommendation of the majority of the written public comment is to defer action on this regulation.  

SUMMARY OF TRIBAL GOVERNMENT COMMENTS

USFWS as a lead agency for Federal Subsistence management pursuant to the Department of the Interior-Alaska Policy on government-to-government relations with Alaska Native Tribes conducts tribal consultation on any Federal actions that will have a direct effect on the resources or rights of the tribes. The Office of Subsistence Management has assessed that the cultural and traditional activities of the tribes may be affected by the proposed action (proposed rule on Customary Trade).

Three one-on-one tribal consultations were conducted with federally recognized tribes from February – April 2002. The OSM staff also participated in a number of teleconferences with the subregional offices of the Tanana Chiefs Conferences and provided information to the participants. Regional Native non-profit annual meetings were also attended at the request of their Presidents to provide the information on the proposed rule.

One-on-one Tribal Consultations

Mt. Village Tribal Council - February 19, 2002. 

After citing the importance of the subsistence way of life and how it could be impacted by the proposed rule, the participants, in general, agreed with A(11), “rural to rural” and A(13) however, cited that A(12) is very problematic having the greatest potential of getting out of control, if it has a “cash” limit. They also expressed that they did not have enough time to review the proposed rule.

Southeast Alaska Inter-Tribal Fish & Wildlife Commission – April 05, 2002.

After considerable discussion the Commission adopted the following action:

Motion: Tribal entities (members of the Commission) recommend that the rule making on Customary Trade be delayed a year to give the tribes and elders time to review and make comments on the proposed rule.

Hydaburg Community Association Tribal Council – April 22, 2002.

Tribal council members expressed their concerns, that the Federal Subsistence Board has not properly implemented ANILCA-Section 804, where dependence on a subsistence wildlife or fisheries population is a mainstay of livelihood. They believe the tribe’s livelihood and economy should be the basis for Customary Trade, implying that fish harvested should be commercialized to support this livelihood.

Tribal officials stressed that business between tribes and government should be conducted pursuant to the Indian Commerce Clause of the United States Constitution. In follow up correspondence, the Hydaburg Community Association Tribal Council requested a more formal “government-to-government meeting citing that the meeting of April 22, 2002 was not a meaningful “government-to-government relationship. They also proposed the following definition for Customary Trade:

Customary Trade:  Amount of commerce in the use of wild and renewable resources to maintain a level of livelihood. This standard will be followed in all cases by all persons in the same business in the same territory and by no less than a moderate living standard for customary and traditional users.

Teleconferences

Galena Subregional Office of Tanana Chiefs Conference 

All participants expressed that more time is needed to review the proposed rule before final action is taken by the FSB.

Yukon/Tanana Subregion of Tanana Chiefs Conference

Information on the proposed rule was provided with very little feedback or recommendation provided. Some did express that their elders need to review and comment on the proposed rule before the FSB takes final action.

Written Comments

Of the 65 written comments, eight were from tribal governments; Grayling Tribal Council, Hoonah Indian Association, Kaltag Tribal Council, Koyukok Tribal Council, Louden Tribal Council, Native Village of Ekultna, Sitka Tribe and Tanana Tribe. In addition, five written correspondents were from tribal organizations; Central Council Tlingit & Haida, Copper River Native Association, Association of Council Presidents, Kawerak and Tanana Chiefs Conference.

Summarizing the written comments; the majority recommended deferral. Sitka Tribe supported the Southeast Regional Council recommendation. The Native Village of Ekultna requested to be allowed to continue their traditional customary practice of customary trade under their tribal management plan. The Native Village of Eyak requested a more formal government-to-government consultation, citing that they do not consider a mass mailing adequate for tribal consultation. (Note: Carl Jack has tentatively set up a meeting with Native Village of Eyak for June 26, 2002 in Cordova)
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